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Abstract

The Nuremberg and Tokyo trials of World War Il cases remained for half a century the major instances
of criminal prosecution of offenders against fundamental norms of international humanitarian law (IHL).
Atrocities in the former Yugoslavia, Rwanda, Sierra Leone, Liberia, etc shocked the conscience of people
everywhere triggering within a short span of time, several major legal developments: the establishment
of the International Criminal Tribunals for the former Yugoslavia and Rwanda, the special court for
Sierra Leone, and the adoption of the statute of the International Criminal Count in July 1998. Most of
these prosecutions were for violations of international humanitarian and human rights law. When states
adopt and become parties to international treaties, they also undertake to enforce them. Principally, the
norms of international humanitarian law are addressed to states, and it behooves on states to enforce it.
States are required to respect and ensure respect for IHL. States must therefore, where necessary, enforce
IHL against its nationals/soldiers as part of their duty towards international law. Yet states must also
ensure that their soldiers are protected from punitive prescription arising from apparent breaches of IHL.
In this paper, we adopt the doctrinal research method which is a legal research approach. The purpose of
this research is to bring out the seeming conflict between the duties of States to respect IHL by
implementing same, even against its nationals and that of protecting their nationals from being unduly
exposed to international criminal prosecutions for breaches of IHL. The research is significant as it shows
that where States are conscious of their duties towards international law, and discharge them, the seeming
conflict may not necessarily arise. The potential impact of this research is that it presents to states, how
they can prevent and resolve conflict of interests in the implementation of IHL
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INTRODUCTION

International Humanitarian Law is a set of rules
which seeks, for humanitarian reasons, and as much
as is possible, to limit the effects of armed conflict. It
is said to be the limit set by international law within

sick or shipwrecked, prisoners of war or civilians”
(Bory, 1982) .

The entire body of international humanitarian law is
intended, in times of armed conflict, to restrict the

which the force required to overpower the enemy
may be used, and the principles there-under
governing the treatment of individuals in the course
of war and armed conflict (Starke, 1984)The essential
purpose of these principles is not to provide a code
governing the game of war, but for humanitarian
reasons to reduce or limit the suffering of individuals,
and to circumscribe the area within which the
savagery of armed conflict is permissible. Thus, they
were sometimes known as the “law of war”, the rules
of “Humanitarian Warfare”, or the “law of armed
conflict”.

Accordingly, “humanitarian law is a branch of public
international law which owes its inspiration to a
feeling for humanity and which is centred on the
protection of the individual”. Jean Pictet defines the
purpose of this law as being to “alleviate the
sufferings of all the victims of armed conflicts who
are in the power of their enemy, whether wounded,

452

use of violence to the lowest level compatible with
military imperatives (proportionate use of force and a
prohibition on indiscriminate attacks); in addition, it
stipulates that respect for the dignity of the
individual, even an enemy, must be preserved in all
circumstances.

The application of humanitarian principles in times of
warfare can be traced even to the Holy Bible. In the
book of Deuteronomy (20: 19-20), the charge was
made to soldiers about to go to war to be guided by
dictates of what is necessary for warfare and to limit
the amount of acceptable collateral and
environmental damage. It provides:
When thou shalt
besiege a city a long time, in making
war against it to take it, thou shalt not
destroy the trees thereof by forcing an
axe against them: for thou mayest eat of
them, and thou shalt not cut them down
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(for the tree of the field is man's life) to
employ them in the siege: Only the trees
which thou knowest that they be not
trees for meat, thou shalt destroy and
cut them down; and thou shalt build
bulwarks against the city that maketh
war with thee, until it be subdued

In the early 7th century, the first Caliph, Abu Bakr,
whilst instructing his Muslim army, laid down the
following rules concerning warfare:

Stop, O people, that | may give you ten
rules for your guidance in the battlefield.
Do not commit treachery or deviate from
the right path. You must not mutilate
dead bodies. Neither kill a child, nor a
woman, nor an aged man. Bring no harm
to the trees, nor burn them with fire,
especially those which are fruitful. Slay
not any of the enemy's flock, save for
your food. You are likely to pass by
people who have devoted their lives to
monastic  services; leave  them
alone(Aboul-Enein, H. Yousuf and
Zuhur, Sherifa)

These rules were put into practice during the early
Muslim conquest of the 7th and 8th centuries.

The application of humanitarian law involves four
types of complementary action(Stroun 1997):

@) Preventive action to develop the law and
ensure that combatants comply with it by
spreading knowledge of its provisions;
Remedial action among victims to limit the
consequences of any violations,

Reactive action to put a stop to on-going
violations by making immediate
representations to the authorities;

Punitive actions to prosecute violations
already committed and punish the culprits.

(b)
(©)

(d)

During armed conflict, a lot of atrocities are
committed. Of atrocities committed during World
War Il, the International Military Tribunal at
Nuremberg stated in its judgment that:

“The truth remains that war crimes
were committed on a vast scale,
never before seen in the history of
war. They were committed in all
the  countries  occupied by
Germany...and were attended by
every conceivable circumstance of
cruelty and horror... for in this
(Nazi) conception of ‘total war’,
the moral idea underlying the
Conventions, which seek to make
war more humane are no longer
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regarded as or

validity”

having force

The same thing can be said of the atrocities, which
were committed in the territory of the former
Yugoslavia, Rwanda and Sierra Leone; Libya,
Afghanistan and are being committed in Darfur,
Sudan, Syria etc.

Regulation of warfare has a long history, although
before the first Hague Peace Conference of 1899,
which launched the first efforts to codify the laws of
war, most of the laws were customary in nature.
However, even before 1899, the requirement that
certain humanitarian principles be observed in
warfare was well established in all of the civilized
cultures. Some states had already drawn up military
manuals which set out rules and regulations for
military personnel. After the 1899 Peace Conference
came the 1907 Hague Conventions and Regulations,
which was principally concerned with the conduct of
hostilities.

The core of international humanitarian law is
contained in the Geneva Conventions of 1949 and
their Additional Protocols of 1977. Nearly every
state in the world has agreed to be bound by them.
Other Conventions prohibit the use of certain
weapons and military tactics and protect certain
categories of people and goods as their names
indicate. Examples include

The 1954 Convention for the Protection of
Cultural Property in the Event of Armed
Conflict, plus its two

Protocols

The 1972 Biological Weapons Convention
The 1976 Convention on the Prohibition of
military or any Other Hostile Use of
Environmental Modification Techniques
The 1980  Conventional  Weapons
Convention and its four Protocols;

The 1993 Chemical Weapons Convention;
The 1997 Ottawa Convention on anti-
personnel mines;

The 2000 Optional Protocol to the
Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict;
A large body of customary international humanitarian
law also exists.

STATEMENT OF PROBLEM

The norms of international humanitarian law are
addressed to States, but its effective implementation
can only be achieved by individuals, in a State. The
State in implementing the norms of IHL may find
itself in conflict of interest: the need to comply with
its international obligations on the one hand, and the
duty to protect the interest of its nationals on the
other. This research is undertaken to consider how
this seeming conflict may arise and addressed for the



effective implementation of IHL in particular and
international law in general.

LIMITATION OF THE STUDY

The issue in discourse is one that States would often
chose to deny the existence, that is, the likelihood of
conflicts in their duty to implement IHL in line with
their international obligations, and the protection of
their nationals from the same law. As a result, it was
difficult to find state documentation of such
incidences of conflicts. Where they are alleged, it
would usually meet with denial.

International Prosecution of Crimes

Most trials of violators of international law have been
in domestic fora. In human history, it had been rare
that a tribunal was formulated to try offenses against
mankind.  One notable early example occurred at
Naples in 1268 when Conradin von Hohenstafen,
Duke of Suabia, was tried for initiating an unjust war.
It was also an early example of the trial and
conviction of a political leader for an offense against
peace. Von Hohenstafen was later executed for his
misdeeds on October 29, 1268 (Jordan Paust et al,
1996). During the U.S Revolutionary War, there
were suggestions that the King of England and others
be prosecuted for their “War against the natural rights
of all Mankind”. The justification, according to
American Revolutionary Thomas Paine, was that the
laying of a country desolate with fire and sword,
declaring war against the rights of all mankind, and
extirpating the defenders thereof from the face of the
earth, was the concern of every man.

This very early statement still stands valid today, as a
justification for the punishment of individuals for
international crimes.

After World War |, there were trials of war criminals
in domestic courts, including trials of U.S. soldiers in
U.S. military tribunals. An effort was made to obtain
many of those accused of having committed such
crimes from Germany for trial in Allied Tribunals.
This led to the establishment by the preliminary
peace conference of the 1919 Commission while it
was preparing the treaty of peace between the Allied
and Associated Powers and Germany (Treaty of
Versailles). The 1919 Commission was to investigate
the responsibility of those who violated the laws and
customs of war essentially as embodied in the 1907
Convention (Cherif 1992) The Commission was to
present evidence of criminality to an International
Tribunal that was to prosecute German military
personnel for war crimes.

The Trial of the Major War Criminals at Nuremberg
and Tokyo was the first comprehensive attempt to
unravel the factual complexity of the undeniably
horrible crimes committed by the German Nazi
regime. It also remains the most comprehensive
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attempt to punish those responsible for those crimes.
That the crimes were cruel and inhuman to a degree
not previously known to humanity was exceptionally
well documented by the Nazis themselves (Fogelson,
SCLR. Vol. 63

After the Nuremberg and Tokyo trials, several other
efforts were made at

international criminal prosecution of war crimes.

The Sec

urity Council Resolution 827 established the War
Crimes Tribunal for the former Yugoslavia and
contained the statute of the International Tribunal,
which set forth the Tribunal’s structure, jurisdiction
and procedures. Recourse was had to the device of a
Security Council resolution to institute the court
because it was recognized that the alternative, that is,
by a treaty process would have been too
slow(Dominic & Warbrick 1995).

The Tribunal’s subject matter jurisdiction is mostly
established by the rules of international humanitarian
law codified in the Geneva Conventions of 12 August
1949 for the Protection of War Victims; The Hague
Convention (IV) respecting the Laws and Customs of
War on Land and the Regulations annexed thereto of
18 October 1907; The Convention on the Prevention
and Punishment of the Crime of Genocide of 9
December 1948; the Charter of the International
Military Tribunal, Nuremberg and Customary
International Law. The Secretary — General’s report
declared that international humanitarian law as it
“exists in the form of both conventional law and
customary law” operated as the Tribunals subject
matter jurisdiction. Under the Tribunal Statute,
“International humanitarian law” covers three specific
arms: armed conflict, genocide, and crimes against
humanity.

The principle of individual criminal responsibility
was firmly established in the jurisdiction of the
Tribunal.  Thus persons who committed serious
violations of international humanitarian law in the
former Yugoslavia were individually responsible for
such violations, whether the person was in a superior
position as head of state or government, government
official or was acting in an official capacity. Persons
in position of superior authority were also
individually responsible for giving unlawful orders to
commit a crime; and for negligently failing to prevent
their subordinate from committing a crime.

The Rwandan tribunal was to follow shortly. On 1
July 1994, the Security Council adopted Resolution
935 (1994) which recalled: “all persons who commit
or authorize the commission of serious violations of
international humanitarian law are individually
responsible for those violations and should be
brought to justice”. The Rwandan tribunal was based



on almost the same structure and jurisdictional basis
as the Yugoslavian tribunal.

The Special Court for Sierra Leone followed the
Rwandan tribunal. In January 2002, the United
Nations and the Government of Sierra Leone signed
an agreement setting up the Special Court to
prosecute  persons  bearing  “the  greatest
responsibility” for crimes committed in that country.

The adoption of the Statute of the International
Criminal Court in 1998 in Rome, and its coming into
force in 2002, represented the culmination of the
efforts of the international community, to have a
permanent international criminal court; an effort
which started in 1948 with the assignment of the
project to the International Law Commission, by the
United Nations. Article 5 entitled “Crimes Within
the Jurisdiction of the court” lists the crimes that fall
within the jurisdiction of the court:

@ The Crime of genocide
(b) Crimes against humanity
(©) War crimes

(d) The crime of aggression.

Enforcing International Humanitarian Law

All states are under obligation to enforce and
implement IHL. Enforcement of IHL refers to all the
measures that must be taken to ensure that the rules
of IHL are fully implemented. By Article 1 common
to all the Geneva Conventions, States’ undertake to
respect and ensure respect for these conventions and
their Protocols in all circumstances. The same
provision can be found in Article 1 Protocol 1 to the
Geneva Conventions, and Article 3 Common to the
four Conventions.

Nearly all the states of the world have ratified or
acceded to the 1949 Geneva Conventions, which
have indisputably become a part of customary
international law.  Article 1 common to those
Conventions and the corresponding Article 1 in
Protocol | thereto lay down the obligation to respect
and ensure respect for IHL: “The High Contracting
Parties undertake to respect and to ensure respect for
the present Convention in all circumstances.”
Therefore, in accordance with this provision, the
contracting states must not only respect, but must
also ensure respect for, the Geneva Conventions and
Protocol I. Because it emphasizes the special nature
of the legal system concerning International
Humanitarian Law, which has no commitments that
take effect on the basis of reciprocal relations, this
provision has the particular meaning of requiring
non-contracting states to cooperate. Whereas the
reciprocity clauses in international law are binding
upon every state party only when their obligations are
observed by the other state parties, the absolute
nature of IHL standards means that they are
obligations that must be assumed vis-a-vis the entire
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international community, and every member of the
international community is entitled to demand that
these rules be respected.

The International Court of Justice (1CJ) said in its 27
June 1986 decision in the Nicaragua case that:

There is an obligation on the United
States Government, in the terms of
Article 1 of the Geneva Conventions,
to ‘respect’ the Conventions and even
‘to ensure respect’ for them ‘in all
circumstances,” since such an
obligation does not derive only from
the Conventions themselves, but from
the general principles of humanitarian
law to which the Conventions merely
give specific expression.

Hence, Common Article | is based on customary law
and ensures that every state, regardless of whether it
has ratified a treaty or not, has obligations that must
be assumed. It was precisely on this theoretical basis
that the ICJ said, “the United states is thus under an
obligation not to encourage persons or groups
engaged in the conflict in Nicaragua to act in
violation of the provisions of Article 3 common to
the four Geneva Conventions”.

The enforcement of IHL by states requires four types
of actions, on the part of State Parties: Preventive,
Reactive, Punitive, and Remedial. We shall now
consider how States can comply with these required
actions.

Preventive Acts of Enforcement:

Preventive acts of enforcement of IHL requires
safeguards expected of State Parties to put in place in
order to guard against violations of the provisions of
the Convention during and after armed conflicts.

Some of these safeguards include:

(@) Adoption of Special Measures to Enforce
IHL:
Adoption of international agreements and
the demonstration of good faith by States are
both imperatives in ensuring compliance by
the States concerned. Obligations under
IHL are basically treaty based; states can
further ensure compliance by entering into
bilateral and other arrangements to ensure
enforcement of IHL. A large body of
customary international humanitarian law
also exists. The Geneva Conventions are
considered customary in nature, as are parts
of the 1977 Additional Protocols.
According to the United Nations Secretary-
General, “that part of conventional
international humanitarian law which has
beyond doubt become part of international



customary law is the law applicable in
armed conflicts as embodied in the Geneva
Conventions of 12 August 1949 for the
Protection of War victims; the Hague
Convention (IV) Respecting the Laws and
Customs of War on Land and the
Regulations annexed thereto of 18 October
1907; the Genocide Convention and the
Charter of the International Military
Tribunal. Adoption of further international
agreements can be part of the necessary
measures for the execution of the obligation
under the Conventions and Protocols.
(b) Enactment of Domestic Legislation to
Enforce IHL:
In the application of international law in municipal
courts, many States require that such treaties be re-
enacted by the national legislature. Example, section
111B of the Constitution of Zimbabwe provides that
‘any convention, treaty or  agreement acceded to,
concluded or executed by or under the authority of
the president with one or more foreign states or
government or international Organisations:
(a) shall be subject to approval by parliament, and
(b) shall not form part of the law of Zimbabwe unless
it has been incorporated into law by or under an Act
of parliament'.

Equally, sec 75 of the Constitution of the Republic of
Ghana states that '[a] treaty, agreement or convention
executed by or under the authority of the president
shall be subject to ratification by (a) Act of
parliament (b) resolution of parliament supported by
vote of more than one half of all members of
parliament'. Section 231(4) of the Constitution of the
Republic of South Africa, and the Constitution of
Sierra Leone Act 6 of 1991, have similar provisions.
In Nigeria, section 12 of the Constitution
of the Federal Republic requires re-
enactment of every treaty to which Nigeria
is party. It provides, “No treaty between the
Federation and any other country shall have
the force of law except to the extent to
which any such treaty has been enacted into
law by the National Assembly”( Abacha v
Fawehinmi, (2000) ). With such provisions,
it becomes imperative that enactment of
enabling domestic legislations is important
in the enforcement of IHL.
Dissemination of the Convention and
their Protocols:
States can enforce IHL by preventive act
through  the  dissemination of the
Conventions and their Protocols. Under
IHL, the High Contracting Parties undertake,
in time of peace as in time of war to
disseminate the text of the Conventions as
widely as possible in their respective
countries and, in particular, to include the
study thereof in their programs of military

(©)

456

Journal of Emerging Trends in Educational Research and Policy Studies (JETERAPS) 6(6):452-459 (ISSN:2141-6990)

and, if possible, civil instructions, so that
principles thereof may become known to the
entire population, particularly to the armed
fighting forces, medical personnel and the
chaplains. As a special means for the
dissemination of IHL, special instructions
for the authorities or personnel directly
concerned in one way or the other with
control of military personnel, is imperative.
As part of dissemination, the IHL texts are
required to be translated into the national
language of the State Party.

Reactive Acts of Enforcement:

The reactive acts of enforcement come in time of
armed conflict. It includes actions in form of control
intended to ensure compliance during armed conflict.
Control measures in time of armed conflict will lie
squarely on military commanders who directly issue
orders of operation on the field. How efficient this
stage will be depends on the dissemination exercise
during peace time. Additional Protocol 1 clearly
stated the expected roles and obligations of Military
Commanders on their personnel to curb violations of
the Conventions and their Protocols. Article 87
Paragraphs 1 and 3 requires military commanders to
prevent and, where necessary, to suppress and to
report to competent authorities breaches of the
Conventions and the Protocol. Paragraph 3 requires
any commander who is aware that subordinates or
other persons under his control are going to commit
or have committed a breach of IHL, to initiate such
steps as are necessary to prevent such violations.
This form of enforcement expresses the ability and
discipline of the armed forces of a state in the face of
armed conflict.

The provision in Common Article 1 on ensuring
respect means that states can take action when the
rules of IHL are violated. This may also be
construed from Article 89 of Additional Protocol I,
which reads,

In situations of serious violations of

the Conventions or of this Protocol,

the High Contracting Parties

undertake to act, jointly or

individually, in cooperation with

the United Nations and in

conformity with the United Nations

Charter.

Its scope of application is therefore very broad, in
that it not only promotes the realization of IHL
individually, but also promotes cooperative action in
the realization of IHL. While such action must be
taken on the basis of cooperation with the United
Nations and full respect for the UN Charter, the
obligation to take action is obviously very important.
And while it clearly permits third states to take
action, it also logically provides the obligation to



cooperate when serious violations of the Geneva
Conventions need to be pursued(Oji, 2013).

Punitive Acts of Enforcement:

The duty to repress grave breaches and suppress all
other breaches of IHL is a form of punitive
enforcement.

As a means of implementing international
humanitarian law, it is required that perpetrators of
breaches of IHL are punished. By article 85 of
Protocol 1, every grave breach of the convention and
their Protocols is a war crime. One of the ways to
achieve repression of grave breaches is for State
Parties to exercise the choice of either referring the
authors to such grave breaches to their national courts
for trial, or hand them over to the complaining state
for trial by way of extradition. Article 87 paragraph
3 of Protocol 1, also enjoins commanders to where
appropriate, initiate disciplinary or penal action
against violators of IHL. The International Criminal
Court by Article 5 of its Statutes have jurisdiction
over persons alleged to have committed war crimes.
“War crimes”, for the purpose of the International
Criminal Court’s Statute means, grave breaches of
the Geneva of 12 August 1949. These provisions
provide an added means of enforcing IHL through the
punishment of offenders.

Remedial Acts of Enforcement:
States obligation to ensure respect for rules of IHL
includes reducing the effects of breaches of the law.
These remedial actions may include:
a) undertaking the role of protecting
powers, to ensure that interests of nationals of
belligerent states are protected; provision of
relief materials,
b) provision  of  assistance to
international courts seized with prosecution
of breaches of IHL,
c) Compensation for victims of IHL.

Enforcing IHL through Accountability for War
Crimes

There are two mechanisms for responsibility for
breaches of IHL. The first is holding States
responsible based on the rules of State responsibility.
This principle attributes the actions of organs of
States to the State. Therefore, a State acts contrary to
its international responsibility when the wrongful act
of one of its organs can be attributable to it. The
rules on State responsibility contain some provisions
relevant to IHL, namely that a State is strictly
responsible for all acts committed by members of its
armed forces.

With respect to individuals, the rules on international
criminal law have emerged to hold individuals
accountable for international crimes. War crimes as
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part of the body of international criminal law, has its
origin in international humanitarian law for which
individuals have been held responsible before the
Nuremberg and Tokyo tribunals, the Yugoslavia
tribunal, Rwanda, Sierra Leone, and the International
Criminal Court. All these trials are evidence of
enforcement of IHL by international tribunals.

IHL require that commanders acting on behalf of
States initiate disciplinary or penal action against
violators of IHL. This requirement envisages that
states prosecute their soldiers for breaches of IHL. It
requires strong good faith and political will for states
to expose and accept wrongdoings by its military, and
to go further and punish them for it. This, we
consider to be one of the greatest challenges in the
implementation of IHL.  This occurs in both
international and non-international armed conflict. In
non-international armed conflict, State forces fight
insurgent groups, and the expectation of IHL is that
such States expose and punish those of its armed
forces who go contrary to IHL. In international
armed conflicts, the same scenario presents itself. It
would therefore appear that enforcement of IHL
against individuals can only occur when the
offending individual is in the custody of the opposing
state; or before an international court, like the
International Criminal Court.

One of the greatest challenges that have faced the
Criminal Tribunals has been how to investigate and
prosecute the political and military leadership. Past
experience show that most of them did not commit
the murders, beatings, torture, rapes, and other
inhumane acts themselves, rather they were alleged to
have participated in the planning, ordering, or
instigation of these acts, or failed to take measures to
prevent or punish the perpetrators(Dixon 1999).
The statute of the ICC in Article 27 specifically
provides that the official position of any accused
person whether as Head of State or Government or as
a responsible Government official, shall not relieve
such person of criminal responsibility nor mitigate
punishment. The fact that the act was committed by
a subordinate does not relieve his superior of criminal
responsibility if he knew or had reason to know that
the sub-ordinate was about to commit such acts or
had done so and the superior failed to take the
necessary and reasonable measures to prevent such
acts or to punish the perpetrators thereof.

These provisions on the doctrine of superior
responsibility may have been drawn from Article
86(2) of Protocol 1 of 1977 Additional to the Geneva
Conventions of 1949. It reads as follows:
The fact that a breach of the
Conventions or of this Protocol was
committed by a subordinate does not
absolve his superiors from penal or
disciplinary responsibility, as the case
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may be, if they knew, or had
information which should have
enabled them to conclude in the
circumstances at the time, that he was
committing or was going to commit
such a breach and if they did not take
all feasible measures within their
power to prevent or suppress the
breach.

All these create serious responsibilities and

challenges on the State in the enforcement of IHL.

Conflict in Roles for States? Duty to Protect and
Duty to Prosecute

We here now ask the question, is there any role
conflict in the duties of States to enforce international
humanitarian law, and the duty which a state has in
the protection and safety of its nationals? As we see
from our discussion, applying the letters and spirit of
IHL instruments will entail a state prosecuting or
handing over its nationals over for prosecution. How
can this be effectively carried out without conflict?

Judging from our discussions so far, we first see a
duty on States to disseminate IHL to its nationals.
The essence of this duty is to ensure that nationals of
State Parties are aware of the responsibilities their
States have undertaken. There is further requirement
for training of men of States’ armed forces. This is
intended to ensure that the rules of IHL are known to
all ranks of the armed forces. States are to ensure
that commensurate with their level of responsibility,
commanders ensure that members of the armed
forces are aware of their obligations under the
Conventions and the Protocols. For that reason,
Article 82 of Protocol 1 requires the provision of
legal advisers to advise military commanders at the
appropriate level on the application of the law. In
line with this duty, many States have included
international humanitarian law norms into their
military manuals.

Discharge of this responsibility by states will ensure
that the ranks of their armed forces are aware of the
dos and donts of armed conflict.  Such states will
then have both moral and legal justification to
enforce IHL through the prosecution of individuals
responsible for its breach. Conflict can only arise
where a State fails to bring its obligations to the
knowledge of the organs responsible for their
implementation.

CONCLUSION

In the current world order, States by becoming parties
to the United Nations Charter have relinquished some
of their sovereign powers to the authority of the
Charter. One of such is the power given to the
Security Council, under chapter 7 to maintain
international peace and security. The rules of IHL
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oblige States to observe the rules of armed conflict,
but under the UN Charter, where States are unable to
act, the Security Council can step in.

The provision of Article 13 of the ICC Statute
empowers the court with respect to war crimes
(among others) to exercise its jurisdiction where the
matter is referred to the Prosecutor by the Security
Council acting under Chapter VII of the Charter of
the United Nations. This provision is a wake up call
on States to enforce IHL, especially, with respect to
dissemination. Proper enforcement through
dissemination will ensure that the military of States
Parties do not run foul of IHL principles. This is
especially necessary, since, if the situation is likely to
endanger international peace and security, the matter
may come to the ICC vide the above provision.

Finally, the Security Council has been enlisted as an
enforcement mechanism to ensure cooperation by
States with the ICC, alongside the Assembly of States
Parties. Under Article 87(5) and (7), the Court may
refer such instances of non-cooperation to the
Council. While the Statute does not expressly
mention how this enforcement is to take place,
presumably the Security Council could consider such
refusals to cooperate under Chapter VII of the
Charter with all the consequences thereof.
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